Evidence Outline
RELEVANCE
401: ANY tendency to make fact of consequence more or less probable  LOW HURDLE
403: can exclude if probative value is substantially outweighed by prejudice


WIDE JUDICIAL DISCRETION

Logical Relevance
Old Chief I

Stipulation does not make evidence “irrelevant” under 401.
Prosecution has right to present case as it choses, evidentiary richness
Jury reasonably expects to hear details, wont want to convict based on stitpualtions

Pragmatic Relevance – prejudice 
State v. Chapple

· Pics are relevant to prove a murder

· Excluded under 403 because can’t introduce photos just for shock value
· No dispute that murder was gruesome, dispute whether D did the killing
Old Chief II

· Court found in Old Chief I that the evidence of his prior crime relevant, but abuse of discretion to let in the record of conviction when admission was available.

· FRE 403 is a tool for the judge to protect against predisposition reasoning

· Although relevant, analysis should view piece of evidence in full evidentiary context of the case.  
· If something has comparable probative value and less danger of prejudice, that can be a factor in making the 403 judgment to exclude.
· 403 protects against bad character reasoning. 
Evidence admissible for one reason, but excludable for another.  
· Limiting isntruction: the statement goes to consciousness of guilt and shouldn’t be excluded by the 411 insurance rule.
· Some info can’t be redacted, or limited by instruction.
· Co-defendant inculpatory statements are incurably prejudicial to Co-D.

· Can’t XE
· Either get separate trial or exclude statement

FRE 106 Related Writings

· interruption and rebuttal tool.  
· Can trump hearsay by letting in what would otherwise be out of court statements

Hearsay
Out of court statement offered to prove the truth of what it asserts.

1. Hearsay risks

· Misperception

· Faulty memory

· Ambiguity or imprecision

· Insincerity or lack of veracity

· Other considerations (sometimes)

· Not chance for the jury to assess the demeanor on direct or cross examination

· No oath

· Loss of the ‘crucible’ of the courtroom  

I. What is a statement?  A statement can be verbal or non verbal
a. Assertive Conduct
b. Nonassertive conduct
i. FRE 801 Nonassertive conduct is not hearsay

1. offered for the familiar 2-step inference – to prove the actor’s belief in a fact, hence the fact itself 

ii. Did declarant mean to assert what the proponent is offering the declaration as evidence to prove?

iii. Wright v. Doe d. Tatham
1. letter does not mean to assert the recipient’s competence.

2. opening an umbrella, don’t mean to assert it is raining

3. Driving thru an intersection, don’t mean to assert the light is green

iv. Cain v. George
1. people checking out without complaining is non-assertive because they are not thinking “by not complaining I am asserting that there was no problem with the heater.”
c. Indirect Hearsay NOT ALLOWED
i. US v. Check
1. Prosecutor tries to elicit only witness’s side of a conversation, since the witness can’t testify to the other person’s out of court statements

2. Excluded – veiled way of sneaking in hearsay.

d. Machines and animals speak – admissible, not truly assertive 
II. What about prior statements by testifying witnesses?
III. Hearsay and Non Hearsay – Boarderlands of the doctrine
a. Offering out of court statement for something other than the truth

i. Tests our patience with rationality of doctrine: requires jury to hear evidence for one purpose, but not for the truth.

ii. State of mind of the speaker or listener, impeachment, verbal objects, effect on listener, 

iii. Does the statement have independent legal significance?

1. if it forms a K or other obligation, it can be offered to prove the formation of that K

2. Corn case

iv. State of Mind of Listener
1. Gas co: offers statement not to prove that man worked for gas co, but to show that he was not negligent in thinking he did.

v. State of Mind of Speaker
1. Anna Sofer’s will is not proof that he is a bum, but proof that she thinks he is and that she wouldn’t support him
vi. Memory

1. “Joe told me the number to the safe is X” is ok because we are not using it to prove that is the number to the safe, only that Joe told him the number

vii. Words as markers

1. The words are being used as a “marker” to single out somebody and thereby explain the subsequent conduct of the police.

2. Book with name in it offered to prove student was in room
3. Mints with hotel name offered to prove owner of jacket was in hotel

b. Statements with Performative Aspects ARGUABLY NOT HEARSAY
i. Mailing a letter, offered to use as proof of address.  Performative because it starts eviction proceedings

ii. Mixed act and assertion: busting book makers – phone calls in to bookie are performative

Hearsay Exceptions

Prior Statements and Admissions
I. Exceptions – Declarant Tetifying
a. Prior inconsistent statements

i. FRE 801(d)(1)

ii. A statement is not hearsay if the declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant's testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant's testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person;
iii. State v. Smith
1. WA lets in stationhouse interview
2.  “other proceeding” encompasses grand jury, preliminary hearing, and admin hearing 

3. include a station house interview?

a. Is prior statement reliable?
i. Voluntary?

ii. Sworn?

iii. Admit that they made statement?

b. Purpose of original statement

4. Most Fed courts will exclude station house interview

iv. Memory loss and XEability

1. How do we define “subject to XE?”

2. Feigned memory loss (as determined by judge) then prior statement is inconsistent with current testimony.  

3. Sufficient inconsistency to admit statement and to conclude (through magical leap) that the witness is available to be crossed on it.

4. Only way pros will lose value of grand jury testimony is if witness refuses to be sworn

b. Prior consistent statements

i. If you’ve been crossed and it brings up a  prior inconsistent statement, you can bring up an earlier consistent statement.  Under FRE it can be both to rehabilitate and for its truth. 

ii. Tome v. US
1. if a PCS is offered for its truth, the rule permits that use ONLY to rebut a claim of recent fabrication or improper motive AND the PCS must have been made BEFORE the motive to fabricate arose

2. Breyer does not think there is a premotive requirement for admitting the prior consistent statement for its truth to rebut a claim of recent fabrication.  Breyer would admit the statement for its truth to rebut recent fabrication even if the proponent could not meet the pre-motive requirement so long as the statement is relevant, as it might be if it were made when the same improper motive was present but not as strong.  
3. Breyer would also admit prior consistent statements to rehabilitate, not for their truth, where relevant for that purpose (as, e.g., to show that the witness’s memory is not as poor as implied on XE).  
4. Courts follow Breyer’s second point
5. Child abuse, Prosecution wants to get in consistent statements from CW.

6. Defense implies that CW is lying, has motive

7. Door is opened under 801(d)(1)(B) for prosecution to introduce prior consistent statements

8. But court says no, the improper motive always existed

9. Gillers and lower courts think there should be no prior motive component and,

10. by identifying one subset of prior consistents that can come in for their truth, the drafters did not mean to exclude the use of prior consistents for other reasons, like rehabilitation.  

c. Prior statements of identification

i. State v. Motta 1983
1. FRE 801(d)(1)(C) 

2. IDs based on lineups and photo displays to enable witnesses to do the id right after the event are not hearsay.

II. Admissions by party Opponent
a. Adversary system philosophy commands that if you say something, it can be used against you

b. Individual Admissions

i. Bruton v. US
ii. Is based on the assumption that there is no exception available to let in statement, question is if the limiting instruciton is sufficient, which it isnt.

1. Spillover confession problem

2. D’s statement fits FRE 801(d)(2)(A) when offered against him, but not against codefendant

3. limiting instructions are never enough to cure a co-def admission that implicates your client

4. requires exclusion of statement or separate trials

c. Adoptive Admissions

i. By remaining silent you are accepting the other person’s statement AS YOUR OWN.  

ii. FRE 801(d)(2)(b): A statement is not hearsay if it is “a statement of which the party has manifested an adoption or belief in its truth.”

iii. US v. Hoosier
1. Girlfriend talks about “sacks of money” in his presence
2. her admission becomes her boyfriend’s through his adoptive silence

iv. Tacit admissions

1. Do government informants count as agents of the USA?

2. Can statements of govt agents “bind the sovereign?”

v. Doyle v. Ohio
1. Silence as admission intersects with Miranda

2. Post arrest, post miranda failure to offer an exculpatory explanation in response to official questioning may not be used even to impeach when the defendant offers an exculpatory explanation at trial

3. pre arrest silence (no miranda warning) may be used to impeach
4. post arrest, preMiranda silence may be used to impeach

5. HYPO: Hypo pre miranda silence which pros wants to use to impeach. Ds story may not be wholly exculpatory, but only patially so, it is an admission to a lesser crime.  This may alow witness to five good reason for his premiranda silence, nullifing the effect of the introduction of the silece evidence by prosecutor. 

d. Admissions by Employees and Agents

i. FRE 801(d)(2)(C) agent is specifically authorized to make statement for principal 

ii. Mahlandt v. Wild Canid Survival and Research Center
1. Declarant doesn’t need personal knowledge of the facts underlying his statement – the statement is admissible against employer under FRE 801(d)(2)(D)

2. Opponent has right to introduce for jury’s consideration, although he can try to explain it and the jury doesn’t have to credit it

iii. Problem 4G “I was on an errand for my boss” p.213

1. Driving truck with company logo, driver states it was his fault and that he works for the company

2. bootstraping problem: can we rely on the statement in question to prove the agency we need to get the statement in the first place?

3. Judge’s Role: contents of the statement may be considered, but are not sufficient on their own to establish agency

4. here, the logo on the truck is the required extra proof

e. Coconspirator Statements FRE 801(d)(2)(E)
i. Bourjaily v. US
ii. Govt must prove BRD that Bourjaily conspired to buy cocaine and possessed cocaine with intent to distribute

iii. Are Lonardo’s (middleman) statements to informant implicating Bourjaily admissible against Bourjaily?

1. need co-venture, pendancy, and in furtherence of conspiracy
2. Judge will decide this under preponderance standard of FRE 104(a)

3. Need to have some independent evidence of conspiracy apart from statement

iv. Statement itself can be considered (but need something more) by the judge in deciding whether or not the coconspirator exception applies.  

III. Unrestricted Exceptions  FRE 803
a. May be used whether or not declarant is available as a witness

b. FRE 803 exceptions all carve out an area where some hearsay dangers are somehow limited.

i. Veracity

ii. Ambiguity

iii. Memory

iv. Perception

v. Not under oath

vi. No chance to evaluate witness demeanor.

c. FRE 803(1) Present sense impression  A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

i. Reduces memory problems

ii. Veracity problems reduced because I haven’t had time to concoct a story, although I could have concocted it in advance

iii. Nuttal v. Reading Co
1. Present sense, wife hears husband on phone unsuccessfully trying to call out of work.
2. Wife makes statement hours later
3. Boss dies, wife wants to testify to the conversation she overheard
4. Statement can’t be used because it doesn’t satisfy the temporal element.  

d. FRE 803(2) Excited utterance A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

i. No temporal limitation.  It could be made after the event, as long as you’re still under the excitement, or if excitement is rejuvenated by another experience.

1. Veracity problem is reduced because excitement makes it harder to make up a story.

ii. Do not need evidence independent of the statement to introduce and excited utterance

iii. US v. Iron Shell
1. Child molested, interviewed by nurse
2. Is declarant still under the stress of the incident?

3. Must be spontaneous, excited, or impulsive rather than the product of reflection or deliberation

4. Also consider the age of declarant

5. Here we have an open ended question, “what happened?” which is not likely to break the excitement
e. State of Mind FRE 803(3)
i. Theory is that you’re in touch with your own state of mind, so you won’t misperceive it. 
ii. “not including a statement of memory or belief to prove the fact remembered or believed”

1. My arm hurts from falling off the ladder yesterday; NOT ADMISSIBLE.  maybe admissible to prove what I believe, but not for the truth of what I believe
2. Tricky: Romeo to Juliet on Tuesday: “I love you.”
a. Admissible to prove:
b. Romeo loved Juliet on the prior Monday (state of mind plus inference)?
i. Yes, we’re no longer dealing with hearsay exception.  We use it just to get in the truth of the Tuesday declaration of love.  And now we’re saying as rational human beings, can we infer one day before that he loved her?
3. Hamlet to Ophelia: “I never loved you”
a. This is a memory of a fact or belief, and it is not admissible under 803(3).
f. Subsequent conduct

i. FRE 803(3) is used to prove that the declarant did intend to do what they said they were going to do. 

ii. From this intention, we infer, perhaps with the aid of other proof, that they did what they intended to do

iii. You can prove that they believe or remember something, but the rule does not allow you to prove that their belief or memory is in fact correct.

iv. FRE 803(3) will not allow us to draw an inference of the truth from the declarant’s stated belief.  
1. Stated belief doesn’t pass FRE 801 relevance test:  the fact that declarant believes it does not make it more likely to be true  
v. Mutual Life Insurance CO. v. Hillmon
1. Hillmon Doctrine: Declarant’s expressed intent makes it more likely that he acted according to his intentions

2. Allows this prospective inference

vi. US v. Phaester
1. Larry’s word of intent are used to prove what Angelo did.

vii. State of mind as proof of conduct

1. declarant’s statement of intent can be used to show that he acted accordingly

2. We are drawing inferences about either:

a. The declarants memory of a previous agreement, or

b. the behavior of another, based on declarant’s intent

3. Both of these present problems, memory and will of another
viii. Factors to consider in whether to allow the statement:
1. Need for the statement (larry’s missing)
2. Corroborating circumstances (Larry knew Angelo; he did go to the lot)
3. statement
4. Recency of implied agreement to meet. 
ix. Proving state of mind by fact laden utterances

1.  Shepard v. US 1933

a. Prosecutor wants to show her state of mind to counter theory of suicide with her statement “Dr. Shepard killed me.”

b. This is too fact laden, point finger directly at accused

c. Hillman lets us use state of mind to prove future event, but  Shepard says can’t use of state of mind to prove past events

g. Statements to Physicians FRE 803(4)
i. Lack of veracity issues are reduced because people want to get the right kind of care.
ii. Not everything I say in a doctors office fits withing 803(4). Must be reasonably pertinent to diagnosis or treatment.
iii. Statements made by who to whom?

1. Doesn’t have to be from patient to doctor.  Could be patient’s parent, or good samaritan etc. 
iv. Blake v. State
1. We can prove identity through statements made by victim to doctor if the statement of identity is pertinent to the treatment
2. In Blake, rape case, victim was raped by father.  Court held this information necessary.  
3. In context of sexual assault, likely to let in identity evidence under FRE 803(4)

4. But this opens the door extremely wide, especially if we consider therapists to be health care professionals
5. But ACN says “statements of fault do not ordinarily qualify”

h. Past recollection recorded FRE 803(5)
i. The witness’ present recollection is still absent or incomplete, but his present testimony is to the effect that his recollection was complete at the time the memo was written.  

ii. Ohio v. Scott
1. It is your statement if you signed it

2. May be read into the record, but not received as an exhibit unless offered by an adverse party

i. Business Records FRE 803(6)
i. Records maintained in regular course of business.  
ii. Memo of acts, events, conditions, opinions, or diagnoses
iii. made at or near the time
iv. made by, or from information transmitted by, a person with knowledge 
v. Since they are not specially made, lowers the veracity risk.

vi. Double layers of hearsay – the person who records the event may not be the one who witnessed it: FRE 805 deals with this, says it can come in if each there is an exception for each level

1. example:  record shows that “George said X”

2. FRE 803(6) will get in that George said it, but we need another exception if we want what George said to come in for its truth

3. Example: Sean, Nina and Camillo

4. Nina says to Dr: “Camillo hurt his ear when he fell from bike while they were riding in central Park”

a. Comes in that Nina said it under FRE 803(6)

b. Comes in as true under FRE 803(4), which applies to Nina’s statement

c. Can also use it as prior inconsistent statement to impeach if she says something different at trial

vii.  Petrocelli v. Gallison
1. P wants to admit dr. and hospital records that his nerve was cut

2. not allowed – it is not clear that this is a doctor’s opinion or diagnosis, may simply be what the patient reported

3. proponent has burden to prove this was opinion

4. Note: could use statement for medical diagnosis FRE 803(4) in combination with 803(6), but lawyer would prefer to get this in as a Dr.’s opinion rather than a patient’s statement for treatment.

viii. Compare with FRE 803(4): in both rules, the information must be necessary for the Dr.’s diagnosis to make it in under the exception.

1. example: Sean and Camillo

ix. Norcon, Inc. v Kotowski
1. Curt invokes business records exception FRE 803(6) to prove the report accurately describes what was said 

2. Court invokes vicarious admissions of a party opponent exception FRE 801(d)(2)(C) to prove what is asserted in the report, that there was misconduct.
3. For purposes of FRE 803(6), many firms working together are treated as one business

x. Accident reports

1. no per se rule excluding them from the ambit of FRE 803(6)

2. Look case-by-case to examine factors of trustworthiness

IV. Public Records FRE 803(8)
a. (8) Public records and reports.  Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth

i. (A) the activities of the office or agency, or
ii. (B) matter observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or
iii. (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law
iv. Unless the source of information or other circumstances indincate lack of trustworthiness.
b. Baker v. Elcona Homes Corp.
i. Car accident, cop arrives and interview sole survivor

ii. Can police report be used to prove that witness said what is reported?

1. yes, this is a matter observed and a civil case

iii. But Court recognizes we need a new hearsay exception FRE 803(8), in order to admit the statement for its truth, and not just as a prior consistent statement of the witness.
c. US v. Oates
i. Chemist’s report

ii. FRE 803(8)(C) does not apply because govt is introducing the reports against the accused
iii. FRE 803(8)(B) does not apply because scientist is arguably law enforcement personnel

1. it is his job to help build a case against the accused

2. even if a private lab is used, still excluded
iv. FRE 803(5) would allow report to come in if he testifies and it is used for past recollection recorded
V. Exceptions – Declarant Unavailable FRE 804

a. (a) Definition of unavailability. “Unavailability as a witness” includes situations in which the declarant –

i. (1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of declarant’s statement; or
ii. (2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or
iii. (3) testifies to a lack of memory of the subject matter of the declarant’s statement; or
1. It is possible to be “subject to cross-x concerning the statement” and “lack… memory of the subject matter of the… statement” at the same time.  “The statement” is not the same as “the subject matter.”

2. Consequently, someone who is “unavailable” within the meaning of FRE 804(a)(3) may still be “subject” to XE concerning the statement under FRE 801(d)(1).

iv. (4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or
v. (5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant's attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant's attendance or testimony) by process or other reasonable means.
vi. A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.
b. The unavailability requirement

i. Barber v. Page
1. Must make real effort to obtain witness.

2. immunity: maybe failing to immunize a witness how invokes 5th amendment privileges implicates govt and fails unavailability test

ii. Unavailability and the constitution

c. The Former Testimony Exception

i. Lloyd v. American Export Lines, Inc.
1. FRE 804(b)(1) Former Testimony

2. Prior XE requirement:

3. a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

4. What is a predecessor in interest?

5. In this case, Coast Guard is declared predecessor in interest to Alavarez even though Alvarez wants damages and Coast Guard just wants to find out what happened.

6. Impulse among trial judges: when evidence which is otherwise trustworthy is offered and there is no substitute because source of evidence is gone, trial judge wants that evidence to come in.  

7. Courts wont endorse an extravangeant interpretation of predecessor in interest, but nor will they endorse one that is formalisticlly grudging

d. Dying declarations FRE 804(b)(2)
i. Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

ii. Modern cases, judge will decide if declarant believed death was imminent

iii. Must show declarant spoke without hope of recovery and in the shadow of impending death

e. Declarations Against Interest

f. Statement against interest.  FRE 804(b)(3)  
i. A statement which was:
ii. At the time of its making
iii. So far contrary to the declarant’s pecuniary or proprietary interest
iv. Or so far tended to subject the declarant to civil or criminal liability
v. Or to render invalid a claim by the declarant against another
vi. That a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.

vii. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless
viii. Corroborating circumstances clearly indicate the trustworthiness of the statement.
ix. Theory is that you people are honest when they are making confessions

1. Risk:  could be confessing to less than they actually did
x. Note: need not confess to cop; can be casual; even if disclosed to cops seems improbable to speaker, theory is that nobody is going to spread false inculpatory material around

xi. Criminal Cases – Statements implicating the accused

1. Williamson v. US 1994 OVERTURNED BY CRAWFORD
2. Court does not let in the statement against Williamson
3. O’Conner only lets in the core self inculpatory statement, not collateral statements

4. fear is that declarant will mix inculpatory statement (true) with collateral statements that are lies

5. Kennedy would not automatically exclude collateral parts of statements but would look at each statement and exclude statements that are “so self-serving” as to be “unreliable” and statements to authorities to curry favor.
xii. Criminal Cases – Statements Exonerating the Accused

1. Risk: False reports of third party confessions
2. “He Had Nothing to Do with It”

a. I robbed the bank [alone]

b. Is “alone collateral to the codef statement?

c. Some modern courts admit statements that exonerate the accused in this direct manner
d. Need the self-inculpatory statement to even have a chance to allow in the exonerating part.

xiii. Corroboration Requirement for Statements Exonerating the Accused
1. Corroboration may be – 
a. There are reasons to trust the veracity of the declarant

i. Statement is very against interest

ii. Repeated the statement
iii. Could not be motivated to falsify for the benefit of the accused

b. There are factors corroborating the content of the statement.

VI. The Catchall Exception FRE 807
a. Rule recognizes that sometimes reliable and necessary hearsay doesn’t fit any established exception

b. State v. Weaver
i. Baby hits head on table, but caregiver is later blamed for shaking her to death

ii. Mother makes statement about the prior fall to a group of people who all swear out affidavits

iii. Court lets in the statements

iv. Factors

1. Witness are very credible

2. Declarant is available to testify

3. statement made soon after incident

4. Declarant had personal knowledge of the event
5. Statement is unambiguous and explicit that the event occured

6. Statement was in response to an open-ended question
7. Statement made to more than one person who agree on her answer (consistency)
8. Similar account of the episode of trauma was made on other separate occasions

9. Medical evidence corroborates the statement
10. Affiants had no apparent motive to lie

a. affiants not friends or enemies with declarant
b. didn’t know her personally

c. Opposing the use of the catchall, Govt arguments go to weight

i. 3 years passed since incident

ii. Extensive media coverage

iii. Collective memory

d. Child Abuse Protections

i. Factors bearing on trustworthiness of child’s statement and propriety of using FRE 807 to let them in 

1. Precocity and age of child

2. Behavioral changes

3. Temporality

4. Lack of motive to lie

5. Consistency

6. Leading quations or spontaneity?

7. Training of the investigator

a. But what if her job is to investigate or assist in prosecution of crime. Should that matter?  It hasn’t mattered.

8. BUT external corroboration cannot be used in determining trustworthiness

VII. Constitution as Bar Against Hearsay

a. 6th Am. Confrontation Clause

i. In all criminal prosecutions, the accused shall enjoy the right… to be confronted with the witnesses against him.”

b. Ohio v. Roberts
i. Hearsay must have indicia of reliability, i.e., fall within a firmly rooted hearsay exception
ii. Otherwise there must be particularized guarantees of trustworthiness, and corroboration is not allowed
iii. Roberts is devalued over time

1. Inadi – don’t need unavailabilty for the coconspirator exception

2. White—don’t need unavailability if exception is firmly rooted
3. Bourjaily – co-conspirator exception easier to meet.  Judge can consider statement itself in determining admissibilty when determining “in furtherance” issue

iv. What are firmly rooted?  1) Coconspirator statements, 2) excited utterances, 3) statements for medical diagnosis or treatment, 4) business records, 5) dying declarations, 6)agent’s admissions, and 7) public records
v. Not firmly rooted: catchall, against interest
c. Crawford v. Washington 2004
i. Opportunity to XE is essential, necessary condition to admit a testimonial hearsay statemtent for its truth
1. core guarantee of the Confrontation Clause

2. dispositive as to testimonial statements, CC may apply to other issue too
3. Deffered XE satisfies CC: if you can XE now +
4. Prior opportunity to XE may suffice, if witness is unavailable now OPEN QUESTION
ii. Opportunity
1. memory loss does not negate opportunity to XE

a. I believe this is the man, but I don’t know why I believe it

b. I don’t know if this is the man, but I once said it was Owens
c. Defendant can us this evidence of bad memory to his advantage

2. “I don’t know” – unless wont be sworn, you are available

3. Waive XE at prelim hearing – still had opportunity

iii. Roberts subverts the Confrontation Clause because it lets the judge decide if a statement is reliable.  

1. testimony could be coerced, Sir Walter Raleigh

2. even self inculpatory testimony, Williamson
iv. What is testimonial?
1. Grand Jury

2. Preliminary hearing

3. Former trial

4. Police interrogations
v. Does Crawford extend CC protection?

1. Yes, absolute bar to testimonial hearsay if no prior XE opportunity
2. No.  If statement is non-testimonial, do the Roberts safeguards survive?

a. indicia of reliability

b. particularized guarantees, still exist

3. Gillers thinks there must be some test for non testimonial hearsay

d. After Crawford
i. Non-testimonial exceptions
1. Co-conspitator statements (801)(d)(2)(E)

2. Business records (803)(6)

ii. Admissible because by definition require XE
1. Rule 801(d)(1) – requires declarant to testify at trial

2. Rule 801(d)(2)(A-D)

iii. Exceptions that may not always survive Crawford testimonial test if they are used in a testimonial setting:
1. Present sense exception 803(1)

2. Excited utterance 802(2)

3. Statements of memory or belief 803(3)

4. Statements for medical diagnosis etc 803(4)

5. Prior testimony 804(b)(1)

a. What if a person with the same motives had an opportunity to question

6. Dying declaration 804(b)(2)

a. To law enforcement person?

b. Another?  Dr. Shepard poisoned me”

7. Dying declaration 804(b)(2)

e. Davis v. Washington 2006
i. What is testimonial? 

ii. Primary purpose of interrogation
1. not testimonial – end emergency

2. testimonial – establish or prove past events with an eye towards prosecution

iii. Don’t look at questions to determine purpose, look at statement

1. 911 call is not testimonial

a. Spoke as events were actually occurring

b. Statements needed to resolve emergency

c. Questions not designed to establish or prove past facts

2. Police interrogation at crime scene: testimonial

a. No immediate threat

b. Purpose of interrogation was investigatory

c. Statement focused on past events

d. Statements were equivalent to witness testimony

e. Note: testimonial even tho not mirandized or custodial, as in Crawford
iv. Rule of forfeiture: if you make a witness not appear through unlawful means you lose Confrontation right

RELEVANCE REVISITED
I. Character evidence FRE 404
a. Relevancy and Form

i. Traits that shape one’s natural tendencies

ii. Not “defines the essence” ie good, bad

iii. Allows propensity arguments

b. Character to Prove Conduct on a Particular Occasion

i. Character of Criminal Defendeant FRE 404(a)(1)
1. Prosecution goal will be to show that D is a recidivist

2. If D opens the door to character trait, P can offer contrary evidence on that trait

3. If D opens door to a character trait of the victim under FRE 404(a)(2), P can offer evidence that D has same trait

ii. Character of Crime Victim FRE 404(a)(2)
1. If D offers evidence as to V’s character trait, P can offer evidence on the same trait

2. Homicide: If D alleges V was first aggressor, P can introduce evidence of V’s peacefulness

iii. Methods of Proving Character 
iv. FRE 405(a) Reputation or opinion

1. Danger: on XE, but not direct, opposing counsel can question on specific instances

v. FRE 405 (b) Specific instances of conduct

1. rarely applicable

2. character trait must be an element of crime of defense

vi. XE and Rebuttal

1. XE requires good faith basis to raise an issue, and must be ready to prove to judge

c. Prior Acts as Proof of Motive, Intent, Plan FRE 404(b)

i. Proving Intent by showing priors
1. so close to predisposition, but here it bears on state of mind as to intent.  

2. But we really are invading the exclusionary rule

3. Prosecutor wont care what limiting instruction the judge gives.  He knows once the priors are out, D is toast

4. If we are out of state of mind land then priors cant come in

a. D claims that substance is not drugs, this is not about what is in his mind, it is about what was in the bag

ii. Identity, Modus Operandi +
1. Signature crimes to prove identity through inferences based on unusual similarity

2. Risk of copycat crimes attributed to D

a. This danger goes to weight, not admissibility
iii. Plan, Design

1. If jury believes prior act (even without conviction) that can be coupled with current motive (economic incentive) to create inference of plan, design

iv. Other Purposes

1. “It was an accident”

a. Brides in the bath

b. allows inference when:

i. unusual

ii. happens frequently

iii. under similar circumstances

c. No scheme or plan, each time is a separateincident

v. Proving the Prior Act

1. “I didn’t know they were stolen”

2. prior act can be just an accusation
3. low threshold to get prior act in as it bears onstate of mind:

4. judge decides under 104(b) if a reasonable jury could find by preponderance that it is true

5. Evidence scholars: want more confidence in reliability of the prior act evidence – judge should make factual finding

d. Character in Sex Offense Cases FRE 412
i. Old rule, a woman who slept around could not be trusted on the witness stand

ii. Sexual History of Victim (Rape Shield Statutes)

1. Excluded evidence:

a. Evidence offered to prove that any alleged victim engaged in other sexual behavior

b. Evidence offered to prove any alleged victims sexual predisposition

2. Exceptions in a criminal case:

3. Physical evidence that tends to prove that someone other than the accused is the perpetrator. 

4. Evidence of specific instances of sexual behavior with the accused offered to prove consent

5. Evidence that you have a constitutional right to introduce

iii. Prior Offenses by Defendants in Sex Crime Trials

1. Wouldn’t exclude the fact that Craig attempted to rape Laura a year earlier

2. But might exclude three years ago when craig was convicted of a sexual assault on a 13yo.

a. Different facts, but might show willingness to exploit people in certain situations. 

b. That might be enough to admit it on a predisposition theory.  

e. Habit and Routine Practice FRE 406
i. Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

ii. Not a “general tendency” (character trait) but more focused

1. “good driver” not sufficient, need specifics to incident in question

iii. Automatic or semi-volitional, something you do without thinking.  You could avoid it if you thought about it

1. Always going up the stairs and never taking the elevator. Taking the same route walking to work each day.  

iv. Proof of organizational routine also covered by exception

f. Subsequent Remedial Measures FRE 407
i. Excludes, subject to exception, subsequent remedial measures

1. fact that something is made safer doesn’t mean it was unsafe before

2. want to encourage improvement without making evidence against yourself

ii. Exceptions to the Exclusion

1. To show ownership or control

a. “I had no power to make the change”
2. To show feasibility if “controverted”

a. It couldn’t be done

b. It could be done but it would have been unsafe

c. It could be done but we made the judgment that it would not have worked as well (Tuer)?

3. Impeachment

a. Testimony: safe to use product in X way

b. Post-accident notice to consumers: Unsafe for X.

c. Doesn’t have to be a direct contradiction, only has to detract from credibility of what was said on the witness stand

d. Cant impeach if it’s a good faith judgment call

iii. Tuer v. McDonald
1. Medmal, heart surgery

2. Hospital changes procedure because of his death

3. D’s often stipulate to feasibility, cuz if they controvert it comes in under FRE 407
Impeachment
Never ask a question to which you don’t know and can prove the answer.
I. Nonspecific Impeachment FRE 608
a. Art. 6 sets its own standards for bringing certain kinds of information to the attention of the jury TO IMPEACH 

b. Art. 4 sets separate standards AS CIRCUMSTANTIAL PROOF

c. the fact that information may be excluded one place doesn't mean the same information cannot come in the other place.

d. Conviction of Crimes FRE 609

i. 609(a)(1) Crimes that do not involve Dishonesty or False Statements

1. Extrinsic proof allowed when:
a. witness

i. prejudicial effect substantially outweighs probative value
b. accused

i. prejudicial effect outweighs probative value in any degree (51-49)
ii. jury wont listen to limiting instruction, so we give more protection

2. Crime must be punishable by 1 year or more in prison

3. US v. Lipscomb

a. Gordon factors:

b. The nature of the conviction
i. Robbery doesn’t involve deception
ii. Does show conscious disregard for rights of others
iii. Robbery reflects on credibility more than crimes of impulse, or narcotics or weapons possession
c. Its recency or remoteness
i. Consider age when prior was committed
d. Whether it is similar to the charged offense (Convictions of the same crime are highly prejudicial)
e. Whether the D’s record is otherwise clean (convictions are presumably more probative of credibility if the show a continuing patter rather than isolated instances)
f. The importance of the credibility issues
g. The importance of getting the D’s own testimony
4. Luce v. US

a. Motions in limine: find out if D’s record will come in before trial, helps you prepare case
b. cannot appeal an adverse ruling on motion in limine FRE 609 in the event of conviction where the defendant does not testify
c. Cant review b/c don’t know how the court would have ruled if the D had  testified and its difficult to determine if the harm was harmless. 

ii. 609(a)(2) Crimes of Dishonesty or False Statement
1. evidence that any witness (including the accused) has been convicted of a crime shall be admitted if it involved dishonest or false statement
a. Embezzelment, forgery

b. Smuggling?  Only if you make an explicit false statement to law enforcement

c. False tax returns, yes, not filing, no
e. Past Bad Acts that Did Not Lead to Criminal Convictions 
i. FRE 608(b) Specific instances of conduct

1. No extrinsic evidence, “take the witness’s answer”
2. XE only

3. Must have good faith basis
ii. US v. Manske
f. Evidence of Character for Truth-Telling: A Permitted Propensity Inference FRE 608(a)

i. 608a allows use of XE and extrinsic character evidence limited to opinion or rep (not specific acts) for truthfulness only
ii. Propensity is allowed (is known liar, is lying now)

iii. Door Opening Authority: the opponent of witness can choose to challenge character on truthfulness, in which case proponent can come back in the same vein
1. exception: the accused may testify to his own truthfulness if truthfulness is a trait pertinent to the charged crime

g. Bias and Motivation

i. Specific instances showing bias can be proved extrinsically 

ii. “having reason to favor one side or another, 
iii. love, hate, money, freedom, fear
iv. US v. Abel

1. Bias: can impeach, using XE and extrinsic evidence
2. FRE 608(b): Specific instances of conduct cannot be proved by extrinsic evidence, only XE
h. Character Witnesses

i. Can call character witness on principal witness

ii. Expert Opinion Relating to Credibility – not generally allowed

II. Specific Impeachment

a. Prior inconsistent statements FRE 613
i. Extrinsic evidence sometimes allowed to prove prior inconsistent statements

1. FRE 613(b) sets out procedures for extrinsic proof to impeach

2. Does not say when extrinsic proof should be allowed

ii. Limitation is that the issue cannot be collateral, must be relevant to an issue at trial

1. relevance v. time and wasted litigation resources

iii. 2nd type of extrinsic evidence: shows that the witness didn’t see/hear what he said he saw/heard. 

b. The “Smuggling In” Issue FRE 607
i. You can impeach your own witness, but

1. Can’t call an adverse witness just to impeach him with hearsay prior inconsistent statement Morlang 
2. risk that jury will use statement substantively 
ii. US v. Webster

1. Prosecutor did not know that witness adverse
2. allowed to impeach because acting in good faith
iii. Harris v. New York

1. Suppressed preMiranda statements are used to impeach D who denies he sold heroin
2. Relies on US v. Walder

a. D’s previous sale of drugs is suppressed
b. D says he’s never possessed drugs
c. Opens door to be impeached by suppressed evidence
3. Dissent distinguishes Walder, which brought in evidence of a collateral issue.  Harris brings in evidence suppressed in current trial
4. US v. Agnelo

a. Pros cannot open door by eliciting D’s statement (asking “have you ever seen cocaine before”) and then bringing in suppressed evidence to impeach
b. This is a variation on smuggling in. the govt went outside the scope of the direct and created its own platform for its effort to use the suppressed evidence
5. RULE: If you bring it up on direct, you are toast

6. If state brings it up on XE, they can’t bring it up to impeach
iv. Does Harris undermine Miranda?  

1. Cops may fish for incriminating statement post Miranda even though they know it will be suppressed because they know they can use it to impeach

2. But cops don’t want to be involved in having evidence suppressed. 

3. Brennan: Harris undermines the values that inform the privilege against self incrimination.  Statements obtained in violation of privilege cannot be used to increase the likelihood of your conviction.

4. Brennan view suffers repeated rejection in years following 

v. Mincey and Portash: Truly involuntary statements may not be used to impeach.

1. Mincey: Hospital Bed

2. Portash: ‘talk or go to jail for contempt’

vi. Silence to Impeach

1. Jenkins v. Anderson

a. pre-arrest silence can be used to impeach if deemed relevant 
2. Fletcher v. Weir
a. Post-arrest, pre-warning silence can be used

c. Contradiction

i. Contradicted by statement of others

1. A statement that doesn’t completely undermine core importance of testimony as in peripheral, we can bring it up on XE but were not going to take the courts time to introduce extrinsic evidence on those points

ii. Contradicting a (gratuitous) statement on direct:

1. Shira: “I have never had an accident”

a. She doesn’t have to say that, but since she did say it she opened the door to allow Roy to present contradictory statement. 

2. Roy introduces documentary evidence that Shira was in two accidents in the last five years 

a. Shira “opened the door” and waived protection.

b. Admissible to contradict but not to prove Shira was negligent (Rule 404(b)) (404b will not allow bad apple evidence)

iii. US v. Havens 
1. FRE 611 Scope of XE
2. Afraid of Harris, suppressed evidence can be used to impeach

3. BIG CHANGE: Harder to restrict the direct evidence to avoid giving the government a “foothold”

4. Lawyer tries to sculpt testimony in such a way that doesn’t give the pros a lead in to ask a question the answer to which he could then contradict using the suppressed tshirt

5. But Court says XE was within scope of direct, grows out of direct

d. Repairing Credibility

i. Rebutting Impeaching Attacks

ii. Tome : PCS offered for truth can only come in for truth under certain circumstances

iii. But you can use PCS to rehabilitate without satisfying 801(d)(1)(B)

iv. Evidence of Good Character

1. What are relevant, non-truth uses?

a. To rebut a claim of faulty memory

b. To put a seemingly inconsistent statement in context

c. To rebut the claim that an alleged incosistent statement was even made

d. To rebut a claim of improper motive even if the statement was not pre-motive but where the alleged motive was weaker when the PCS was made.

2. US. v. Medical Therapy Sciences

3. Character and Behavioral Syndrome Evidence

II. OPINION AND EXPERT TESTIMONY; SCIENTIFIC EVIDENCE

a. Lay Opinion Testimony FRE 701
i. Mixed fact and opinion by lay witnesses allowed:
1. Opinion must be Rationally based on witnesses perception

2. Has to be helpful to a clear understanding for the jury

a. At common law some courts said it had to be critical for jury to be able to understand.

b. Jury can reject opinion, of course

3. Had to be a lay opinion

ii. XE will allow opponent to suggest other inferences, challenging opinion

iii. “It was my impression” witness has personal relationship with D
1. Useful to jury to let witness who knows D well testify to how she read his body language, verbal cues

iv. “The Watchful Neighbor”
1. can use colorful imagery (plowed into her)

2. can’t give opinion as to the speed limit, judge instructs jury as to the law

3. “had a guilty look” objectionable, speculation, cant read mind of stranger

4. what injuries? Cant diagnose, only describe what he sees

5. car was totaled – not qualified
b. Expert Witness FRE 702 

i. Who is an Expert

1. Don’t need formal education to be an expert.  Police may be expert on accidents.

ii. When Can Experts Testify?

1. the test is assisting trier of fact based on the experts knowledge, skill, or experience.  

a.  (1) the testimony is based upon sufficient facts or data,

b. (2) the testimony is the product of reliable principles and methods, and 

c. (3) the witness has applied the principles and methods reliably to the facts of the case.
iii. Bases for Expert Testimony

1. information of a type reasonably relied upon by experts in the field

a. percipient witness

b. facts heard at trial

c. outside information

2. can base opinion on inadmissible evidence

a. EXCEPTION: cannot use constitutionally suppressed evidence

b. exception, opponent can chose to elicit the inadmissible bases

c. judge can override and let in bases

iv. Formal Problems – Ultimate Issues, Legal Elements FRE 704
1. Opinion may embrace an ultimate issue to be decided by the trier of fact
2. Hinkley exception: Can’t testify as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged

v. Presentation of Expert Testimony FRE 705
1. Want to get basis in front of jury because that enhances the cred of the expert.

2. Cant give opinion unless he is actually an expert. That’s a decision for judge under 104a 

3. Could challenge the area of expertise: he is an expert in mechanics, but not tires.

c. Reliability Standard for Scientific and Other Technical Evidence

i. Defining a standard  FRE 702
1. when will an expert be allowed?

a. OLD STANDARD – Judge delegated the decision to the field

b. the principle supporting the testimony must “have gained general acceptance in the particular field in which it belongs”
2. Problems:

a. P’s don’t like rule: too hard for them to get in good new science
b. D’s hate junk science.  Expert speaking reasonably but impenetrably, but friendly and trustworthy, 

c. Jury will err on side of compensation
3. Daubert v. Merril Dow Pharmaceuticals 1923

a. OVERTURNS FRY, 

i. keeps out junk science, good for Ds

ii. good for Ps, can use new science 
b. Judge has more power,

c. must decide under FRE 104(a) whether testimony of expert is reliable and relevant
i. Is the reasoning or methodology scientifically valid?

ii. Can it be applied to the facts before the court?

d. Factors:

i. Can theory be tested

ii. Peer review, has it been subjected?  Not essential, could be new.  

iii. Error rate.  The higher the error rate, the less comfortable judge will be

iv. General acceptance in the relevant community.  No longer dispositive, mere factor
e. judge decides by a preponderance of evidence whether the expert is testifying to scientific knowledge that will assis tht trier of fact. 
4. Khumo Tire v Carmichael

a. Daubert standard applies to all experts, not just scientific.
ii. Modern Science in the Courtroom

1. Syndrome and Social Framework Evidence

a. CSAAS child sexual abuse accommodation syndrome

b. BCS battered child syndrome

c. Experts testify to dispel the jury’s contrary inference

d. Ask, does jury need expert help?
III. Burdens of Proof and Presumptions
a. Burdens and Presumptions in Civil Cases

i. Pretrial Burdens (Pleadings, Pretrial Statement)

1. Inject factual issue in pleading
2. Often overplead

ii. Trial burdens (Production and Persuasion)

1. Judge can impose burden of production by telling opposing party that he is going to grant summary judgment against them

2. creates burden of production: present some evidence that the 

iii. A Special Device for Shifting and Allocating Burdens: The Presumption

1. Sources and Nature of Presumptions

a. If basic facts are proved by the required burden of proof, the presumed facts must be found to be true unless rebutted

b. Opponent of a presumed fact, in order to avoid mandatory nature of presumption, can attack the basic fact or the presumed fact

c. Irrebutable presumptions:  Not really presumptions, they are rules of law.  

2. How They Work in One-Sided and Contingent Situations

3. How They Work in In-Between Situations
a. Bursting Bubble (thayer) THE RULE
i. If opponent of presumption meet burden of production, presumption disappears

ii. This is the Rules approach

b. Morgan

i. Presumption stands unless opponent can meet preponderance persuasion burden rebutting it
iv. Operation of FRE 301

1. Texas v. Burdine
a. Title VII case

b. Presumption operates

i. Prima Facie Case:

ii. Burdine applied for a position for which qualified

iii. Rejected

iv. In protected group

v. After rejection, position remained open and D continued to seek applicants with P’s qualifications

c. Burdine tells us that the PF case creates a rebutable presumption of discrimination

d. To dislodge the presumption, the D must meet a burden of production
v. State Presumptions in Diversity Cases FRE 302
1. apply state rule if state law governs

b. Burdens, Presumptions, and Inferences in Criminal Cases

i. Threaten jury trial right

ii. Undermines state’s burden of proof BRD

iii. Possible due process issues depending on the probative strength of the basic to prove the presumed facts

1. this is also an issue in instructed inferences

iv. Burden of Persuasion

1. Winship
a. State must prove every element of the crime BRD

b. But State defines elements of the crime

c. Only limit to State freedom is in capital cases

2. Mullaney v. Wilbur
a. Affirmative D requires D to prove provocation

b. Statute shifted the burden of proof on an element of the crime, in vioaltion of Winship
c. Broad reading: D protective reading – state cannot create an affirmative defense that overlaps the elements of the crime, even if it accepts the responsibility to prove every element of the crime.  

d. Narrow reading:  forbidden to create a presumption which frees state entirely from having to prove the presumed element
3. Patterson v. New York
a. Affirmative Defense EED, D must prove EED

b. the fact of insanity or EED was not seen to be inconsistent with the elements of the crime (murder)

4. Martin v. Ohio
a. the state can even give the D the burden of persuasion on facts that overlap the elements of the offense, so long as the state is prepared to prove every element of the offense BRD.

b. Self-D Affirm D requires proof that she was in “imminent danger of death or great bodily harm”

c. Overlaps with States burden to prove “Prior calculation and design?
d. BUT State DID prove its burden 
e. AND she was not required to prove by a preponderance to win, only needed to create a reasonable doubt
v. Presumptions and Inferences

1. Sandstrom v. Montana
a. Did Sandstorm kill Jenson purposely and knowingly?

b. Sandstrom relied on a personality disorder aggravated by alcohol consumption to challenge proof of “purposely and knowingly”

c. Jury charge:

i. The law presumes that a person intends the ordinary consequences of his voluntary acts

ii. State enjoyed the benefit of the presumption from the fact of the killing

iii. Court says jury could interpret the presumption as conclusive (that is, irrebutable, which makes it a rule of law, not a true presumption)

d. State argues Montanta courts are the final arbiter of the meaning of state

i. True, but Winship is federal law concerned with inferences jury is free to make based on judges instructions

2. Ulster v. Allen
a. Instructed Inference: no mandatory jury charge as in presumption

b. Here, Judge instructs jury may find all occupants of a car are presumed to possess loaded guns found in the car.

c. Test for allowing Instructed Inference charge: does the inferred fact “more likely than not flow from the basic fact,” Stevens takes into account other evidence pointing towards inferred fact

d. But what if there is no other evidence
e. This doesn’t seem the right result, because instructed inference nudges jury towards the inference by mentioning it.
Questions

a. question: Gillers says that prior consistent statement can only be offered to impeach here.  Why?  Is it because it doesn’t satisfy the 801(d)(1)(a) requirements for having been made at a prior proceeding?  So it can only be used as a prior inconsistent statement for a non-hearsay purpose, not for the truth but only to impeach?

b. Question: can you use a prior inconsistent statement that doesn’t qualify under 801(d)(1)(A) to impeach, or for other non-hearsay reasons?
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